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KEAN & BEANE, P.C.

ONE NORTH 5ROAIJWAY
WHITE PL.AINS, NEW YORK 10601

(914) 946-4777 1.
tElefax (914) 946-6866 C

FAC$IMILE TR4NSMISSION

Data: July 28, 2003
TELECOPY TO

Name: -. Fax No.:
Michael 3. Baker, Esq. (914) 747-9275

THIS TELECOPY IS FROM: NICHOLAS M. WARD-WILLIS

Client/Matter Names: Magna Metals

We are iransiiiifthig pages (including this cover sheet).
If transmission is incomplete, please call (914) 94-4777.

THE INFORMATION CONTAThrED IN THIS FACSIMILE IS CONFIDENTIAL AND L5 INTENDED ONLY FOR THE US OF THE
NAMED ADDRESSEE IF THE READER OF THIS MESSAGE L NOT THE NAMED ADDRESSEE OR THE PERSON
RE5PONSXRLE To DELIVER iT TO TEE NAMED ADDRESSEE, YQU ARE HE1EflY NOTIFIED THAT ANY USE OF THIS
FACSIMILE OR ITS CONTENTS, INCLUDING DISSEMINATION OR COPYING IS STRICTLY PROHIBITED, IF YOU 1L4 VE
RECEIVED TiffS FACSIMILE IN ERRORJ PLEASE IIWMEWA TELY NOTIFY KEANE & .BEANE, P.C. BY TELEPHONE (914? 946-
4777 AND MAIL THE ORIGINAL FACSIMILE TO US AT THE ABOVE ADDRESS. WE U RE71E URSE YOUR TELEPHONE
AND POSTAGE EXPENSE FOR DOING sa THANK YOU.
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VU F%CSJMILE (914) 147-9275

Michael 3, Baker, Esq.
General Counsel
Baker Capital -

485 Washington Avenue
PieasanMile, New York 10570

Re: Premises at Furnace Dock Road

Dear Michael:

I write as a follow up to our conversation of this morning regarding my client ISC
Properties, Inc.’s (“ISCP”) request for access to the Baker Capital Limited Partnership property
located in Cortlandt Manor, New York. This shall confirm that the investigation derived waste
that was stored in approximately six (6) drums at the Baker property was removed at
approximately 10:00 am. on Friday, July 25, 2003.

Approximately two (2) days ago, ISCP’s consultant (TeftaTech FW) received a request
from Doug Giimmer that the contractor and subcontractors have specific language added to theft
certificates of insurance. It is my understanding that Tefl Tech FW has provided this
information to Mr. Grimmer and the subcontractors will be providing it shortly. Accordingly,
we would respectfully request that our landscaping contractor be permitted access to the property
upon submission of the insurance certificate, in absence of the formal access agreement. This
will permit us to proceed with the work in a timely fashion with minimal interruption to your
client’s use of the property.

In accordance with our prior discussions, I enclose herein a revised Access Aeement
reflecting a new paragraph four (4) regarding the disposal of investigation derived waste.

KEANE 8 BEANE, P.C.
ONE NORTH SROADWAY

WHITE PLAINS, NEW YORK 10601

(914) 946.4777

TtLErAX (9141 946.6868

www.kblaw.com

July 25, 2003
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KEE BEANE. P. C.

Michael J. Baker, Bsq,
July 25, 2003
Page 2

Please contact me as soon as possible to discuss this matter so we may finalize the Access
Agreement.

Nicholas M. Ward-Willis
NMW/cp
Enclosure
cc: Edward S. Wactiar, Esq.

BCLP01998
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ACCESS AGREEMENT

This Access Agreement (Agreement”) is made and entered into this — day of June, 2003,

by and between I$C Properties, h-ic, a New York corporation (“ISC”) and Baker Capital Limited

Partnership, a Connecticut limited partnership (“Baker”)

WEEREAS, Baker is the owner ofpremises located on Furnace Dock Road in the Town of

Cortlandt, County of Westchester, State ofNew York, denoted on the Town of Cortlandt Tax Map

as Tax Lot Section 012, Block , Lot ii, and more particularly described on Exhibit “A” attached

hereto (the ‘Property”);

WHEREAS, I$C is entering into an Order on Consent (the “Order”) with the New York

State Departrrten.t of Environmental Conservation (“DEC”) in case no W3-0010-S1-0l regarding

site #3-60-003, which Order on Consent pertains to the Property;

WHEREAS, the Order requires that ISC perform a Remedial Investigation (the “Work”) at

the property in accordance with the Order;

WHEE1AS, the Order requires that ISC use its best efforts to enter into an access

agreement with Baker so that I$C may conduct the Remedial Investigation of the Property;

WHEREAS, to comply with the provisions of the Order, ISC requires access to the

Property and accordingly, Baker has agreed to provide I$C access to the Property on the terms and

conditions set forth herein;

‘WHEREFORE, as and for the mutual promises and representations contained herein, the

parties agree as foUows

1. Grant ofAct.es- This Agreement shall be effective from the date set forth above

and subject to the rights of all parties with leasehold interests in the Property, Baker hereby grants

to I$C, its subsidiaries, affiliates, employees, agents, representatives, contractors, and

BCLP01999
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subcontractors (hereinafter collectively referred to as “ISO’), the non-exclusive right to enter on the

Property and to conduct on such portions of the Property requiring remedial investigation,

including all work and activities incidental to the remedial investigation, any and all activities

necessary or reasonable, in ISOs or DEC’s judgment, to perform the work required by the Order,

including amendments and modifications to the Order,

2. Property Ownership - Baker represents and warrants that it is the fee title owner of

the Property1

3. Use ofProperty - (a) ISC agrees to provide Baker with forty-eight (48) hours prior

notice of the scheduled commencement of Work and entry onto the Property. ISC will also provide

Baker with an approximate schedule of when Work will be conducted on the Property. Baker

acknowledges that the work may involve the use of equipment which could cause, by its presence,

inconvenience to Baker or other occupants of the Property. ISC and Baker shall cooperate to

schedule and stage ISC’s activities to minimize such interference and to the extent practicable all of

ISC% activities shall be restricted to those portions of the Property not routinely used by Baker’s

tenants andlor subtenants and their invitees. In no event shall TSOs work prevent Baker or other

occupants from gaining access to the Property or limit their use of the buildings and loading areas

currently existing on the Property. ISC coyenantg and agrees to restore any portions of the Property

that ISC disturbs to the condition in which it was found prior to such disturbance.

(b) ISC or its contractors and subcontractors shall at all times that they are

working on the Property carry public liability, property damage, and automobile liability insurance,

and shall cause said policies to name Baker as an additional insured. In addition, ISC or its

contractors and subcontractors shall carry worker’s coth’pensation and statutory disability benefits

insurance (as required by law) for all employees working on the Property. Prior to entering the

2
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Property, ISC shall deliver to Baker a certificate of insurance showing that Baker is an additional

insured.

(c) Baker agrees to cooperate with ISC in obtaining any permits or other

approvals necessary to undertake the Work and which require action by Baker as owner of the

Property, provided that Baker shall not have obligation to incur any out of pocket expense in so

cooperating and Baker shall not incur any liability or responsibility by so cooperating.

4. Removal of Investigation Derived Waste. Baker recozes that during the

performance of ISCFs work at the site, ISCP’s contractors and subcontractors will generate waste

(soil, drill cuttings) water, etc.) as a result of their performance of activities at the site. Baker agrees

to permit ISCP, its contractors and subcontractors to store any investigation derived waste in dnirns

in accordance will all local, state and federal laws and regulations in a location identified by Baker.

ISCP agrees to remove the drummed investigation derived waste within thirty (30) days after

completion of its investigation activities at the site and by no later than March 31, 2004.

5. Government Agencies - hi addition to the rights granted to ISC herein, Baker agrees

to provide access to the Property to DEC and its authorized representatives and agents pursuant to

the applicable provisions of the Order. It is expressly understood that DEC and its representatives

or agents are not agents of ISC with respect to liability associated with site activities.

6. Termination - This Agreement shall terminate one (1) year from the date hereof,

unless ISC shall inform Balcer in writing prior thereto that it no longer requires access. ISC shall

have the right to extend this Agreement for successive one (1) year periods by delivering to Baker

on or before the then applicable termination date a written representation and certification stating

that the Work pursuant to the Order is not complete, that ISC is diligently pursuing completion of

the Work, and that ISC requires access to the Property to complete said Work.

3
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7. No Admission ofLiability - In agreeing to perform the work required by the Order,

ISC neither admits nor shall be deemed to be liable to DEC or Baker for any environmental

contamination which may be found on the Property. Further, ISC expressly reserves all of its

rights, claims and actions to which it may be entitled against Baker and any third party in

connection with any such contamination, or any other claim or damage. In granting ISC access to

the Property, Baker does not admit any liability for any environmental condition which may be

found on the Property. Further, Baker expressly reserves afi of its rights, claims and actions to

which it may be entitled against ISC and any third party in connection with any such

contamination, or any oilier claim or damage.

8. Notice - All communications and notices provided for herein, shall be in writing and

shall be deemed to have been given either Ci) when delivered in person to the recipient named

below, or (ii) on the date of delivery’ shown on the return receipt, after deposit in the United States

Mail in a sealed envelope or other container, either certified or charges pre-paid, addressed to the

party intended below, or (ill) on the date of delivery by facsimile transmission to the party intended

as follows:

If to ISC:

Nicholas M. Ward-Willis, Esq.
Keane & Bemie P.C.
One North Broadway
White Plains, New York 10601
Telephone No.: (914) 946-4777
Facsimile No.: (914) 946-6868

With a copy to:

Edward Wactlar, Esq.

Kramer, Coleman, Wactlar & Ueberman, P.C.
100 Jericho Quadrangle
Jericho, New York 11753

4
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Telephone No,: (516) 822-4820
Facsimile No.: (516) 822-4824

If to BakeT:

Michael 3. Baker
Baker Capital Limited Partnership
485 Washington Avenue
Pleasantvifle, New York 10570
Telephone No.: (914) 747-1550
Facsimile No.: (914) 747-9275

9. Entire Agreement - This Agreement embodies the entire understanding of ISC and

Baker with respect to the subject matter contained herein, and no prior oral or written

representation shall serve to modify or amend this Agreement.

10 Severabitity - If any provision of this Agreement or the application thereof to any

person or circumstance shall to any extent be invalid or unenforceable, the remainder of this

Agreement, or the application of such provision to persons or circumstances other than those to

which it is invalid or unenforceable, shall not be effected thereby, and each provision of this

Agreement shall be valid and enforced to the full extent permitted by law,

11. Governing Law - This Agreement shail be governed by and construed in

accordance with the laws of the State of New York.

12, NQ Agency Retatinship - This Agreement shall not be construed to create, either

expressly or by implication, any agency or partnership relationship between ISC and Baker.

Neither ISC nor Baker are authorized to act on behalf of the other in any maimer relating to the

subject matter of this Agreement.

13 Successors and Assigns - This Agreement shall bind and inure to the benefit of the

assigns and successors of the parties hereto.

N WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date

1Z2Q/4fl91Q1 Vi 7/8/O3
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first written above.

BAKER CAPITAL LIMITED PARINER$HIP I$C PROPERTIE$, NC.

By: Baker Companies, mc,, ts
managing general partner

By:

_____________________

By:________________ Marcus D. Baker
Vice President

6
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STATE OF NEW YORK )
)$$:

COUNTY OF )

On the

______

day of June, 2003, before me personally came

___________________________

to me known, who, being by me duly sworn, did depose and say that he/she resides at
-- is

____________________

ofl$C

PROPERTTE$, INC., and who acknowledged that he/she duly executed the foregoing inslrnment
on behalf of and as the authorized representative of
I$C PROPERTIES, INC.

NOTARY PUBLIC

STATE OF NEW YORK )
)$$:

COUNTY OF WESTCHESTER )

On the

______

day of June, 2003, before me personally came MARCUS D. BAKER, to me
known, who, being by me duly sworn, did depose and say that he resides at

________________________________________________________________

is the Vice President of
B.AXBR CAPITAL LThflTED PARTNERSHIP, and who acknowledged that he duly executed
the foregoing insbument on behalf of and as the authorized representative of BAKER CAPITAL
LiMITED PARTNER$IUP,

NOTARY PUBLIC

7
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